
TrHI3 COMPTROLLER GENERAL

DECISION I34 : . oF THES UNITED STATEEB

C)

\'i'>'s.,/WA SHb I NG T ON. DO. C 2 054 IS 

C FILE DATE: NOV 5 i976
B-1l8OIOO10*1

MATTER OF:
A John iI. Brown - Arbitrator's Award of Special

Achievement Award
CIGEST~

Agrrement between FM and nnioai (PATCO)
provided that discrlmination would not
be used in the agency's awards program.
Arbitrator found that cmployee had been
discrilinatod against by suparvisor in
violatJovt of agrceezcnt and directed
that cash porfn.anance nward be given to
employee. Payment of cash award
ordered by arbitrator uuuld be improper
iin-c granting of awards Is discre-
tionary with agency, agency regulations
require at least two levels of approval,
and labor ngraereen'; did nut change
granitiul of awards to aondiscretionary
agency policy.

This G'atter involves a request dated August 11, 197S, from
the Fcde .l Labor Uiclatioxis Council for a decisibn on the pro-
prietv of a payment ordered by a labor relations arbitrator ir.
felqrtnont ot TrtMus-%rtatinn, reoduni Aviation AdMlnjisLration (FAs),
tIont*;o~rjy PJZU ci/hrro !pS iV2nt.qsyrM1bt!u nnd Protcisi(sxal Air
Traffic Cottttefrolls L!: li '-fOtQ.A,Q (/2.s, Arbitrator) CLII
Ito, 75A-32,

Whoe facts in the cast0 as found by the crbitrAtor aro ar, Ej.-
lows lIli, John II. lvown, Anu Ai- TraCfic Control Specialist, grbao
GS-12, employed by the Federal Aviation Adninistration in
Zlontgonory, AtlabLaw, filcd a grrovonce on Iray 31, 1974m alleging
that bit suporviror Icnproperly had failcd to rzcommand him for a
Special Achieveinent Awar-J in violation of section l, urticla 50,
Recognition nnd Awardn Program, of the PATCO/FAA colloctivo bar-
gaining Agreement effective April 4, 1973, v;hich provides as
L ;iCUtS 

"Sectien 1. 'Ma Employer agrce that
quality btop increa.nos, rpeclal
a&rievP4tont Awards, or othtr awards
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based entirely upon job perfornnances
nimil be used exclusively for reward-
ing employees for tCh pcrfo).innnce of

assigned dutics. This progrram shall
not be used to d)acrIr.iiziaro umong
cnpioyees or to offecL favoritirw."

The arbitrator's opinion indicates that John Proawn was a model
employee Hlls fonracr supervisor, who retircdi ns a result of sud-
don illesn in Fcbruary 1973, intcidod to rcconunond lir. BIroam for
a Special Alilevozicmnt Award. Prior to his retircrnent ho advised
his roplaccrment that ir. Dlrowni vn:s ell;iblo for the award And sug-
gested that ho prepare n recoanondatlon. Mr. flrown'a present
uuporvinor did noc submit a racortncndation but subscriuuntly stated
that l.c xiuld have done so eoccpt that Hr. Droum used cCtraDieOus
language in givinrg control instructions. Tho extrancous 1anzunag
consisted of armcnities such as "thianu: you" and "plcaso" Which vero
not n hindorrance to safety. TVi cupervisor had rated l!r. Urotln
on all other phases of his wvor: as "exceeds rorquirczi'nit&' except
for thia puhasc on which hio rated himi as "mcces roquiremonts."

In addition, the arbitrator found that lit. Droiai's porfounaace
avaluatious for a 2-your period, fromi Sopt.bctr t1 1972 to
Septiuber 1, 1974, nonlfiud tla criteria for a Spoc~ul Achieve-
mont Award as sot forth in tl;3 oguncy'a official eligibility
rorju1rcmnwuts.

Tie nrbitrator Curtliar found that tlio reuporviso- hald e..dibitcd
a deep-seated nerativc bliai toward e:nployccn rc'Ž'ving dull. compon-
eatl'n fcorm the Fridri7ral GCXvcrrauctt and that thin hia: fid caned
the pupervisor to dihct'i!miato vLjninst llr. fIrvlru, who wtis rocnivInlg
additioncal tnmponsotion for a uorvicn-connectcd dtsabllity, by riot
vocomoandiuq him for it Special Achlevernctnt A¶ard dCon)ILtO his obvi-
ous oltgibility for consildoraton. TIh nrbitrator concluded that
such diucririinotion wt.ao a violation of the collective bargaining
agreement, Accordingly, he mnule tho following awardi

"AWAflD: Grievance sustained. John fl.
Drown shall be given a flpocial Achieve-
malt Award ffroctlva Nlay 31, 197/, and
bhall be provided the unaxJmntn cash
benefit pcraittad undrir the regulatIons."
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Tha Department of Transportation appealed the arbitrator'a
award to the Fecteral Labor Relations Council, and the Council has
roquested our decision as to whetrcr the expenditure of appro-
prieted funds as ordered by the rrb;trator may legally be mada.

We must lool; to the Incentive Awards Act, 5 U.S.C. fl 4501-06
(1970), to detenrine the legality of the pays<unt. Section 4503 of
title 5 provides as followst

"rhn head ot nn agency may pay a
canh awnrd to, end incur necessary
expense ToL the honorary recognition
of, on employee who-

"(1) by his uuggestion,
inventiou, superior accon-
plisancitt, or other personal
utfort contributes to the
efficiency, economny, or other
imnprovcment of Govennment
oper.tions; or

1/0) rer(ortnc a rpecial
act or cervico in the public
interest in connection with
or related to hIi ogficial
Enployment."

Section 4506 of title 5 of the United States Corla grants authority
to the Clvil Service Comnmiuion to prcscribe refulation5i and
inotructions governing arency awarda pro&rwms.

The Covmilsnion has oeornised thie authority and issued regula-
tions governing the awards prorram in 5 C.F,R. Part 451I The
regulatlons react in pertinent part as followsa

"d451.102 1? xicy.

"The policy of the Cotnrntoion in
admininterlng chapter 45 of title 5,
United States Code, is tos
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I(&) Establish broad
principles and standards for
the administration of the
Incontive Awards Progrnm

"(b) Delegate to heads
of agencies autharlty to
establish and operate inten-
tivs awards planc conlstEwnt
with those principles and
atandards * * **"

The aNards statute and implcmenting regulations vest discre-
tion in hWads of agencies to mtakco or not to make awards and to
tailor the awards ns they ceo fit in accordance with the rogula-
ticns, and the courts .IllI not upset agency detenrina~ions oxcept
for a clear showiug c' abuse of diccrttoLn. ShnIler v. Ilnited
States, 2(4 Ct. Cl, 571 (1973), cort 'roned, 4614 U.S. 1092. ,oc
also Serbin ind Stotdman v. Unitorl ttijgts, Ica Ct. Cl. 934 (lq64);
Kermisnki v. Unitorl i tntts, 164 Ct, Cl, 451 (1964), cart donied,
377 U.S. 281; v. ih ittnd_ ,hIs, l1b Ct. Cl 177 (1950).
Thus. "m agnncy inuld JoiuL.-Ily be :rcc to accept or reject a
recoiniendation in regard to a pertonnance naard, and to (lo so
without a review by thin Office or thl courts of tha:t eorcise of
discretion, provided it acts in good faith and not in abuse of
ito discretion. Feo 46 Comp. Con. 710, 735 (1967).

In recent docinious this Offico has attempted to give incon-
Lngful effect to the lctbor-manan-rmont program established tinder
5:;ecutive Order 1149&1 mnid to arbitrntioLLn awards rendered therc-
under if such awards ara conisitett with laws, rcgulations and
our decisions. 54 Comp. Con. 312, 320 (1971i¼. Wc havc b2ld that
provisions in collectivo bargaining agroenonts under the Executive
Order may become nondiucvotionary agency policies andf if the
agency hao agreed to bin lng arbitration, that the arbitrator's
decision is entitled to the same uclght as thio naency heand's deci-
oion would be given. 16. at 316. But ie further stated therein
that our decision "should riot be construed to mean that any provi-
sion in a collectivo b'srgnining agroument autovuaticalJl' becomes a
nondiscrotlonory agency policy," and wo addad that "Lw/hon thera
la doubt as to whether an award may be properly implemcntad, a
decision from the Coun:Il or from this Office should be sought."
Id. at 319, 320.
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The issue to be rosolvedi, thirefnre, Is whether the PATCO-FM
agroenont tmaln3 the grant of a perfoninanca award mandator) where,
as haro, thore hna bean a finding that an cmployee has b3an dil-
crieminated against by his Ir::ediato :upcrvisor in violation of
scrtion 1, Articleo5r, of the gromient. 'Llo FAA orider itlch
impletlouts tlic avards prop~rar (lAA Ord--r 3450.7il)-whichl the
FMA-PATCO anrderonot is made subject to by section 12(a) of
Executivo Order i1191--spectficanly provides that, although an
ernployee' niraind:nato supervisor Is vesporisiblo for initiating q
special ach icvetnant award rocofflel'ndatlon (piragrroph 32,d.(1) and
33.b,), t1hro siust bo at least tWo levels of supervision Involved
in the initiation and npproval proc-es for uuch awards, except for
those opproved by the .'chiiiinijtrator, Depiut-y Arhi.nistroitor, and
officit] s reportIng to tha ActInintrator, ThuS, n sULnilsor n
vecorrczndatlwn does not neccsflarily risean Ulalt an award will be
granted cinco approval tit a higher lyavl is raquirod.

I n firl nothing in the negntlaced cprea.:acict that changes the
proccdura for nriring Incentivtk wanrdn; cstttblishiLd in IM Order
3450.J33 or that creates c-ny vestnd riglht in rn-tployces tU receive
awards, SctIlon 1 of Article JO roquires that awardis nra to be
based upon perforiurcan of niassignd duties and may not be used to
discrintncte or to effect favoritism. illuwver, that provibilon
tines not purport to nliminato thce procedurcs set up by ths FAt
order or to takn arty the agency's diberctior. to selcct eligiblo
citiploycen for awards. In other iords, tho agrooanent dJd not
change thlie grantinz of awards Into a ;rxandntory agency policy,
even whore discrimniintion is found. Tharcftro, notvithstanding
the arb trator's finding of dhcrirninatien in the failure of the
rievalIt:'s supoervisor to reconziid haiw for a upocial achinvswanit

award, thOi griavint wauld not ni3cossarily ILcJ been granted an
award if ha had bain so recoianicidcd, hiu_ a sinjla isupervisor's
recornion tation Id not by Ituolf the deciv.lvo act in the a.ards
process,

According-ly, ainca the granting of a special achievenent
awnrd revmlaed dlncretionary iith the l'M, thc excpnditure of
appropriated funds for the cash award to John, 11. Dromn ordered by
the ixrbitrator may nut legally be required. flowever, wu would not
objoct to a remady which requires that an i.aard recovnoudatLon bo
praparnd end consilerod for llr. Brown pursunnt to agency
regulations.

K . XKELLER
Dujaw Comptroller General
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